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AN OUTGOING TIDE
The Country Landowner’s Guide to Brexit
Shortly after the United Kingdom joined what was then known as the Common Market, Lord Denning
had this to say about European Law:
“The treaty does not touch any of the matters which concern solely the mainland of England and the people in it.
These are still governed by English law. They are not affected by the Treaty. But when we come to matters with a
European element, the Treaty is like an incoming tide. It flows into the estuaries and up the rivers. It cannot be
held back…In future, in transactions which cross the frontiers, we must no longer speak or think of English law as
something on its own. We must speak and think of Community law, of Community rights and obligations, and we
must give effect to them.”
Lord Denning M.R.
H. P. Bulmer Ltd. and Another v. J. Bollinger S.A. and Others,
Court of Appeal, 22 May 1974 ([1974] Ch 401).

Fast forward to post EU Referendum Britain and Country Landowners are left wondering what will be
revealed once the tide of European Law retreats. It is unlikely that it will prove easy to distinguish
national law from matters with a European element in the way that Lord Denning envisaged; this is
especially true of the law as it applies to agriculture and rural issues.

THE MECHANICS OF BREXIT
On the 2nd October 2016 the Prime Minister announced that Article 50 of the Treaty on European Union will be
triggered before the end of March 2017. Article 50 sets out the mechanics of Brexit.
In summary, the procedure is as follows:
1.

The UK gives formal notice to the European Council of its decision to withdraw from the European Union.

2.

There follows a period of two years, during which the terms of the UK’s withdrawal are to be agreed. It is
only possible to extend that period with the unanimous agreement of the 27 remaining member states.

3.

During the two year negotiation period, EU Law remains in force in the UK.

4.

Withdrawal will then take effect either when a withdrawal agreement enters into force, or two years after
notifying the European Council of the intention to withdraw (unless there is a unanimous agreement to
extend the negotiations), whichever is the earlier.

5.

Article 50 does not state whether a withdrawal notification could be withdrawn. However, it does specify
that the EU Treaties will cease to apply after two years in the absence of a withdrawal agreement or an
extension of the negotiating period. Therefore, whilst there are arguments to the contrary, it is thought on
balance that once Article 50 has been triggered, there is no way back.

KEY ISSUES
Most commentators identify the following areas as holding the most significance for Country Landowners.
A.

The loss of subsidies presently received under the Common Agricultural Policy.

B.

The change in trade relations with the EU and the rest of the world.

C.

The dis-application of the substantial body of EU regulation to which Country Landowners are presently
subject.

D.

Possible changes in the availability of migrant labour post Brexit.

A. The loss of subsidies presently received under the Common Agricultural Policy
On the 13th August 2016, Philip Hammond, the UK Chancellor announced that the current level of agricultural
funding under CAP Pillar 1 will be upheld until 2020.
Moreover, the contractual terms of some agri-environment agreements entered into before Brexit will extend into
the post-Brexit period, irrespective of the position under European Law.
What will happen further into the future remains to be seen. At present there are broad statements of intention
from the government, but little more.
Commenting upon Mr. Hammond’s announcement, Environment Secretary, Andrea Leadsom had this to say:
“This guarantee of funding is excellent news for our farmers and our environment.
It means farmers are assured of current levels of funding until 2020 and any agri-environment schemes agreed
before the Autumn Statement will be fully funded – even when these projects continue beyond the UK’s
departure from the EU.
I’m delighted we can provide this crucial certainty and continuity to our rural communities while we develop a new
approach to supporting agriculture and protecting our precious countryside.
Food and farming are central to our national identity and together they are a bedrock of our economy, generating
over £100 billion a year and employing one in eight people.
I look forward to working with the industry, rural communities and the wider public to shape our plans for food,
farming and the environment outside the EU.”
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Notwithstanding those words of comfort from the Environment
Secretary, the predominant school of thought is that direct payments
will continue, but be steadily reduced over a period of time. Meanwhile, rural development payments will be less vulnerable.
Rural development payments directed at public policy issues such as
animal welfare, environmental stewardship, increased food security,
environmental sustainability and climate change mitigation are likely to
prove more popular with the public than direct subsidy payments. It
will therefore be easier to sustain these in the face of other competing
pressures on the public purse.
Nevertheless, Country Landowners will fear the effect that increased emphasis on environmental practices will
have on productivity levels.
The change described above, if it occurs, will prove dramatic for some Country Landowners and for the UK
Government; for Country Landowners in terms of their income stream, environmental burden and productivity
levels; for the UK Government in terms of the reconfiguration of the administrative systems that deliver the
payments.
According to the NFU Options Paper in 2015 UK farmers received €3.1bn in Pillar 1 direct support payments and
this made up 76% of the total of EU CAP payments received, with the balance mostly represented by Pillar 2 agri
-environment scheme payments. Any reduction in those direct support payments can only take place if the
continuing EU members move in the same direction; otherwise our farming industry will be rendered
uncompetitive.
It is not all about financial payments. Another element of the present CAP arrangements is the presence of safety
net market management measures and competition law exemptions. The future in that regard will be closely tied
to the future trade relations that are negotiated. That is a subject looked at in more detail in the next section.
The Country Land and Business Association has published an interesting series of articles under the heading,
‘New Opportunities’. The first article relates to subsidies and attempts to set out some guidelines for the UK
government in mapping future farming policies.

B. The change in trade relations with the EU and the rest of the world
73% of the UK's agricultural (food and non-alcoholic drink) exports go to the EU, according to data presented as
part of an Oxford University Brexit Seminar Series (Oxford University: Brexit Seminar Series: agriculture and
fisheries (6 November 2015) (OU Seminar)). The key elements of the EU single market trade relationship are:


no tariffs on goods moving between member states;



a common external tariff applied to goods entering from outside the EU; and



exclusive competence for the EU to negotiate trade and investment agreements with countries outside the
EU.

If the UK is unable to negotiate an acceptable bespoke alternative, then by default the UK will trade with the EU
as a World Trade Organisation (WTO) member after Brexit. The feeling amongst commentators is that this would
not necessarily be a disaster. Indeed across all industries it would result in a lot of deregulation. However,
crucially EU regulatory standards would continue to apply for food and agricultural products. In addition, trade
would of course be subject to WTO rules.
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According to the WTO website: the WTO trade
rules are founded on the principles that trade
should be:


without discrimination — a country should
not discriminate between its trading partners
and it should not discriminate between its
own and foreign products, services or
nationals;



freer — barriers coming down through negotiation;



predictable — foreign companies, investors
and governments should be confident that
trade barriers (including tariffs and non-tariff
barriers) should not be raised arbitrarily;
tariff
rates
and
market-opening
commitments are “bound” in the WTO;



more competitive — discouraging “unfair” practices such as export subsidies and dumping products at below
cost to gain market share;



more beneficial for less developed countries — giving them more time to adjust, greater flexibility, and
special privileges.

The EU would apply the WTO Common Customs Tariff (CCT) to imports from the UK, as would the UK to imports
from the EU. All WTO members (currently 164 countries) have bound their tariffs. They can reduce these tariffs
by negotiation or unilaterally but they are not allowed to increase bound tariffs above WTO agreed levels. It is
worth noting that the bound tariffs are substantial. The NFU in their Options Paper give the example of an
effective tariff on fresh or chilled boneless cuts of 76.7%.
Much press coverage has been given to three other existing trade agreements being the European Free Trade
Association (in which, for example, Norway participates), the European Economic Area (in which, for example,
Switzerland participates) and the Customs Union between the EU and Turkey. However, none of these apply to
agricultural trade; agricultural trade is covered by separate bilateral agreements, which grant limited preferential
access to both sides. It is also worth noting that by and large, the trade that is covered by those agreements has
to operate within the full raft of EU regulation.
Therefore, it seems that a bespoke agreement will be the best hope for Country Landowners who are not
comfortable with the WTO default position. For example, there is concern about imposing quality checks on
imported goods under the WTO regime and checks on the ethical standards employed in their production; WTO
rules prevent countries placing restrictions on imports because of their ‘Production or Processing Methods’.
The negotiations in relation to a bespoke EU agreement will have to achieve a compromise on the continued
applicability of the core EU values of: Freedom of Movement of Goods; Freedom of Movement for Workers; Right
of Establishment and Freedom to Provide Services; and Freedom of Movement of Capital.
The second of the core EU values (Freedom of Movement for Workers) will no doubt prove the most
controversial to negotiate, but it is of key importance to Country Landowners for the reasons set out in more
detail in section D below.
The Country Land and Business Association has published an interesting series of articles under the heading,
‘New Opportunities’, which attempts to set out some guidelines for the UK government in negotiating a new
relationship with the EU and the rest of the world.
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C. The dis-application of the substantial body of EU regulation to which Country Landowners
are presently subject
As noted in the introduction to this Guide, the clear separation of EU and national law envisaged by Lord
Denning is not necessarily borne out by an examination of the multitude of rules and regulations that affect
Country Landowners.
The extent to which EU law will continue to apply in the UK will be determined by the outcome of the upcoming
negotiations for a bespoke trade agreement. It is highly unlikely that those negotiations will conclude without at
least some key elements of EU Law remaining. For example, it might be felt that a common approach to animal
health and animal welfare across the EU should continue in order to assist trade in live animals and products of
animal origin between the UK and the EU.
As highlighted above, if those trade negotiations result in the UK joining the European Free Trade Association,
the European Economic Area or forging some sort of Customs Union then much of the present raft of regulation
will still in effect apply.
To the extent that scope remains for deregulation, dismantling EU Law in the UK will be a messy business. The
approach will differ depending upon whether EU law was originally introduced via an EU Directive (which will
have been translated into UK law by way of domestic legislation) or originally introduced via an EU Regulation
(which will have applied directly in the UK once enacted).
EU Regulations will have to be replicated in new UK legislation, to the extent that they are still needed. EU
Regulations will otherwise cease to apply on the day that the UK leaves the EU. By contrast, EU Directives
should already be represented by national legislation.
The key piece of UK legislation which has enabled the process of translating EU Directives into national
legislation is the European Community Act 1972 (ECA 1972). It gives primacy to EU law and underpins the UK’s
EU membership. The repeal of that Act will be complex. Legislators will be mindful that repeal cannot occur
without agreement on how secondary legislation enacted under it should be dealt with.
Legislation relevant to agriculture and rural land introduced under powers granted by section 2(2) of the ECA
1972 includes: CAP regulations, rules relating to GM Crops, nitrate controls and habitat protection arrangements.
The elements of these rules that are required going forward will have to be replicated in a new form before any
repeal of the enabling ECA 1972 takes place.
So far as CAP regulations are concerned, (as mentioned at section A above) cross compliance may prove
particularly difficult to unravel. At present there is a link between direct payments and the enforcement of a raft of
EU environmental rules i.e. a mechanism of cross compliance. If the link between (albeit probably diminishing)
direct payments and environmental rules is to be maintained, then the relevant environmental provisions will
need to be re-enacted in UK law.
EU Treaties and EU caselaw will cease to apply on the day
that the UK exits the EU, save to the extent that they have
already been translated into UK law via UK statute or existing
UK case law.
The Country Land and Business Association has published
an interesting series of articles under the heading, ‘New Opportunities’, which attempts to set out some guidelines for the
UK government in orchestrating the dis-application of EU
law.
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The CLA article suggests that a default position should be created whereby EU Law will continue to apply in the
UK unless it has been expressly repealed or amended. It argues that this will provide certainty for Country
Landowners. The article also touches upon the issue of Scottish and Welsh devolution and urges that
(notwithstanding the additional layer of complication which these arrangements present), existing devolution
settlements should nonetheless be respected by the UK Government during the Brexit process.
At the Conservative Party Conference on the 2nd October 2016, Theresa May provided some initial details of the
government's intentions. Mrs May announced that a "Great Repeal Bill" will be included in the next Queen's
Speech. Once enacted the Bill will remove the ECA 1972, but also enshrine all existing EU law into British law.
The government will then dispense with or amend the preserved EU law as required.
Theresa May's announcement appears close to the proposal put forward by the CLA. However, concern has
already been expressed as to the amount of unchecked power that the government will be able to wield as a
result.
Speaking to the BBC, Michael Dougan, Professor of European Law at Liverpool University, recently stated:
"It is difficult to envisage how the job could possibly be done other than through an extensive delegation of
regulatory power from Parliament to the government. That could mean a massive empowerment of the executive
- in effect, allowing the government to rewrite the legislation governing many aspects of economic and social life
with only minimal input from or supervision by Parliament itself...".
D. Possible changes in the availability of migrant labour post Brexit
It is thought that around 65% of the 34,513 non-UK full time employees are from the EU. That is before one
considers seasonal workers schemes; in that regard there are 21,250 workers from Bulgaria and Romania alone.
The fruit and vegetable sectors are heavily reliant on seasonal workers and the dairy sector more on permanent
workers. It is feared by some that the effect of constricting the number of those workers will be an increase in
staff costs and therefore a rise in the price of farming produce, making our produce less competitive on the
international market.
Nevertheless, immigration was a key concern to the Brexit camp and it can be expected that vociferous pressure
will be applied to the UK negotiating team to try and maximise restrictions on the freedom of movement of EU
workers. If restrictions are applied then it remains to be seen whether a UK workforce or perhaps foreign workers
under a different immigration structure would be willing and able to bridge the gap.
The Country Land and Business Association has published an interesting series of articles under the heading,
‘New Opportunities’, including a paper on migrant labour, which attempts to set out some guidelines for the UK
government in orchestrating the withdrawal of the UK from the EU. The CLA article states:
“Across the food supply chain there are a number of people that have built up skills and experience that are
invaluable to the businesses they work for. It would be severely damaging to remove these people from existing
businesses and if there is consent from the employee and the employer then they should be able to remain
employed in the UK.”
It highlights the following priorities for the UK government in relation to the labour force:
 Confirm the status of EU migrant workers already resident in the UK.
 Establish appropriate sector specific schemes that ensure availability of seasonal and skilled labour.
 Ensure the UK’s position as a destination to participate in research and development is maintained.
 Develop an immigration policy that ensures that the supply of workers across the rural economy is sufficient

to ensure businesses can invest and grow.
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The NFU Options Paper goes a little further and sets out three options which might work in combination to secure
access to permanent and seasonal workers. It sets out the possibility of a working visa entry system, a points
based system and a seasonal agricultural workers scheme.
Given that the points based system tends to favour more highly skilled workers, it is thought that the visa system
would also be required. However, the NFU paper highlights the administrative cost and lead in time involved in
implementing these systems; a cost that will have to borne if domestic alternatives to the labour supply cannot be
found.

BREXIT TASK LIST FOR COUNTRY LANDOWNERS
It is difficult to establish a clear list of Brexit preparatory tasks at this early stage. However, on the basis of the
very limited information available at present Country Landowners should begin considering the following issues.


Review any agricultural tenancies that have been granted, the likely effect on the tenants’ business of subsidy reduction/ removal and try and anticipate any approaches for rent reductions or even insolvencies.



Check the terms of any agri-environment agreements held in order to anticipate if and when Natural England might have the ability to vary or terminate them.



Consider capturing funding via remaining opportunities to enter EU agri-environment schemes.



Review the position in relation to those permanent and seasonal foreign workers who are from the EU.
Consider the heightened checks presently required for non EU workers and be prepared to conduct these
in case EU workers are not afforded any special status post Brexit.



Engage with your local CLA and NFU groups. They rely on evidence from members in defending the position of the rural community and both organisations will have a vital role to play in the Brexit process.

This Guide is not legal advice; it is intended to provide information of general interest about current legal issues.
Edward Worthy
Partner & Head of Rural Services, Gepp & Sons Solicitors LLP
Gepp & Sons have one of the most experienced and established Rural Services Legal Teams in the region. If you have any
legal questions relating to farming and businesses in the rural community please contact Edward Worthy on either 01245
228124 or worthye@gepp.co.uk
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